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from must be reversed, and this court will enter such decree as 
the circuit court should have entered, dismissing his bill, with 
costs. 

Note. 

The Virginia and West Virginia decisions are in direct conflict as 
to the admissibility of parol evidence in cases of this nature. Judge 
Green, in a very exhaustive opinion in Crislip v. Cain, reported in 19 
W. Va. 438, reviewed and severely criticized the Virginia decisions 
on this point, stating that the Virginia courts have been misled by 
an opinion of Judge Baldwin in Blessing's Adm'r v. Beatty, 1 Rob. 
287, which Judge Green attacks at great length. 



Norfolk & W. Ry. Co. v. Belcher's Adm'x. 

Sept. 12, 1907. 
[58 S. E. 579.] 

1. Master and Servant— Injury to Servant — Negligence. — In an ac- 
tion for injuries to a section hand in a railroad yard, held, that the 
employees in charge of a switching train were not negligent in fail- 
ing to keep a lookout. 

2. Same. — In an action for injuries to a section hand by a switch 
engine, held that, irrespective of the question of the failure of the 
employees in charge of the switching train to keep a lookout, the 
evidence failed to show actionable negligence on their part. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and 
Servant, §§ 978-980.] 

Error from Circuit Court, Wise County. 

Action by the administratrix of O. E. Belcher, deceased, against 
the Norfolk & Western Railway Company. There was a judg- 
ment for plaintiff, and defendant brings error. Reversed and re- 
manded. 

Ayers & Fulton and C. T. Duncan, for plaintiff in error. 
Bond & Bruce, J. F. Bullitt, and R. T. Irvine, for defendant in 
error. 

Harrison, J. This action was brought by the administratrix 
of O. E. Belcher against the Norfolk & Western Railway Com- 
pany to recover damages for the alleged negligent killing of the 
plaintiff's intestate. The trial resulted in a verdict and judgment 
for $2,000 in favor of the plaintiff, which we are asked by the 
defendant company to review. 

The petition assigns as error the action of the circuit court in 
overruling the demurrer to the declaration, its action in refusing 



696 13 Virginia law REGISTER. [Jan., 

to strike out certain words in the declaration alleged to be objec- 
tionable, its action in giving and refusing certain instructions, and 
its action in overruling the motion of the defendant company to 
set the verdict aside as contrary to the law and the evidence. Each 
of these assignments of error involve but one proposition of law, 
which, in our view of the case, can be best considered in connec- 
tion with the facts applicable thereto. 

The plaintiff's intestate was an employee of the defendant rail- 
road company, about 17 years of age, engaged as a section hand 
in the railroad yards at Norton, in Wise county. An approaching 
train made it necessary for the deceased and a co-laborer to leave 
the track upon which they were working for the train to pass. 
They stepped to a place of safety, clear of all tracks ; but the de- 
ceased, for some unexplained reason, immediately left his position 
of safety, against the remonstrance of his fellow workman, crossed 
the track which he had just left in front of the approaching train, 
and took his stand in the center of a parallel track, with his back 
to an approaching switching engine, which was pushing six cars 
toward him and within 60 feet of the nearest car. The fireman 
on the passing local train saw the dangerous position of the de- 
ceased and called to him; but he paid no attention, seeming to be 
oblivious of his peril. The engineer of the backing switching train 
did not see the deceased, and his brakeman did not see him until 
within 15 feet of him, too late to save him, though he immediately 
notified the engineer, who stopped the train as promptly as pos- 
sible. 

The contention of the plaintiff is that it was the duty of those 
in charge of the backing switching train to keep a lookout to dis- 
cover persons on the track at the place where the accident hap- 
pened. In other words, the negligence of the deceased, in leaving 
his position of safety and putting himself in a place of danger, is, 
as it must be, conceded ; but the doctrine of the last clear chance is 
invoked in order to fix liability upon the defendant. This theory 
of negligence on the part of the servants of the defendant, after 
they discovered, or by keeping a lookout might have discovered, 
the peril of the deceased, was maintained by the circuit court 
throughout its rulings on the trial. The fact is established in this 
case that the engineer in charge of the switching train did not see 
the plaintiff's intestate at all, and his brakeman did not see him 
until the car was within a few feet of him. 

It is undoubtedly a well-settled general rule that it is the duty 
of a railroad company to keep a lookout at all places where pas- 
sengers and strangers are to be expected upon the track, and that 
it is liable for injuries which by the use of ordinary care might 
have been averted, after the peril of the person injured was dis- 
covered, or by the use of ordinary care might have been discov- 
ered. But there is no sufficient reason for enforcing this rule 
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without limitation in a railroad yard, where all of the employees 
have equal knowledge of the constant shifting of cars in making 
up trains, and equal facilities for looking out and protecting them- 
selves from the dangers naturally incident to such work. If those 
in charge of a switching train see an employee in danger from 
which there is reason to believe he will not remove himself, they 
must do all that can be reasonably done to protect him. They 
cannot willfully injure him. But they are justified in presuming 
that the employees in a railroad yard, who are familiar with the 
constant movements of such trains, will look out for themselves, 
and will not fail to leave a place of danger in time to avoid injury, 
and especially that they will not leave a place of safety and take 
one of imminent danger without the slightest attention to their 
surroundings. In a railroad yard there are other things to en- 
gage the attention of those in charge of a switching train besides 
watching the track to see if another employee is going, contrary 
to the dictates of prudence and reason, to get on the track and 
stand with his back to cars moving toward him and in 60 feet of 
him. 

At the time of the accident the engineer was backing the cars 
for the purpose of placing them upon the "house track." The 
brakeman had to give him a signal when that track was reached, 
and his attention was fixed upon the brakeman, watching for that 
signal. Under these circumstances, it would have been difficult 
for either the engineer or the brakeman to have had their eyes 
upon the track when the deceased placed himself upon it. 

In the very similar case of Aerkfetz v. Humphreys, 145 U. S. 
418, 12 Sup. Ct. 835, 36 L. Ed. 758, Mr. Justice Brewer, resting 
the opinion of the court upon the ground that, under the circum- 
stances, there was no negligence on the part of the defendant, 
says : "The plaintiff was an employee, and therefore the measure 
of duty to him was not such as to a passenger or a stranger. As 
an employee of long experience in that yard, he was familiar with 
the moving of cars forward and backward by the switch engine. 
The cars were moved at a slow rate of speed, not greater than 
that which was customary, and that which was necessary in the 
making up of trains. For a quarter of a mile east of him there 
was no obstruction, and by ordinary attention he could have ob- 
served the approaching cars. He knew that the switch engine 
was busy moving cars and making up trains, and that at any 
minute cars were likely to be moved along the track upon which 
he was working. With that knowledge he places himself with his 
face away from the direction from which cars were to be ex- 
pected, and continues his work without ever turning to look. 
Abundance of time elapsed between the moment the cars entered 
upon the track upon which he was working and the moment they 
—3 
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struck him. There could have been no thought or expectation 
on the part of the engineer, or of any other employee, that he, 
thus at work in a place of danger, would pay no attention to his 
own safety. Under such circumstances, what negligence can be 
attributed to the parties in control of the train or the management 
of the yard ? They could not have moved the cars at any slower 
rate of speed. They were not bound to assume that any employee, 
familiar with the manner of doing business, would be wholly in- 
different to the going and coming of the cars. There were no 
strangers whose presence was to be guarded against. The ring- 
ing of bells and the sounding of whistles on trains going and 
coming, and switch engines moving forwards and backwards, 
would have simply tended to confusion. The person in direct 
charge had a right to act on the belief that the various employees 
in the yard, familiar with the continuously recurring movement 
of the cars, would take reasonable precaution against their ap- 
proach. The engine was moving slowly, so slowly that any or- 
dinary attention on the part of the plaintiff to that which he knew 
was a part of the constant business of the yard would have made 
him aware of the approach of the cars and enabled him to step 
to one side as they moved along the track. It cannot be that, 
under these circumstances, the defendants were compelled to 
send some man in front of the cars for the mere sake of giving 
notice to employees, who had all the time knowledge of what was 
to be expected. We see in the facts disclosed no negligence on the 
part of the defendants, and, if by any means negligence could be 
imputed to them, surely the plaintiff by his negligent inattention 
contributed directly to the injury." See, also, Wabash R. Co. v. 
Skiles, 60 N. E. 576, 64 Ohio, 133, 83 Am. St. Rep. 739; Pittard's 
Adm'r v. Southern Ry. Co., 106 Va. — , 57 S. E. 561, 1 Va. App. 
281. 

In the case last cited, Judge Keith, in discussing the correlative 
duties from employees to the railroad company, says : 

"The yard of a railroad company is the scene of ceaseless ac- 
tivity, the shifting of cars, and the movement of engines ; and in 
order to carry on their work, and promptly to discharge their 
duties, there must be a careful economy of time, and as far as 
possible every moment must be utilized. Under such conditions, 
those engaged within yard limits are exposed to more than or- 
dinary peril, and should be on the alert and vigilant to guard 
against injury from the movement of engines and cars always to 
be expected. The sounding of whistles and ringing of bells, un- 
der such conditions, would not add to the safety of employees, 
but serve only to confound them- by adding to the confusion. 

"It is therefore said, in section 1258 of Elliott on Railroads, 
that 'as to employees the company is under no obligation to ring 
the bell or sound the whistle upon a switching engine engaged in 



1908.] NORFOLK & W. RY. CO. V. BELCHER'S ADM*X. 699 

making up trains in its yard, for the purpose of notifying such 
employees, who are familiar with the operation of the yard.' 
Aerkfetz v. Humphreys, 145 U. S. 148, 12 Sup. Ct. 835, 36 L. 
Ed. 758. 

"As was said by this. court in Darracott v. C. & O. Ry. Co., 83 
Va. 294, 295, 2 S. E. 511, 514, 5 Am. St. Rep. 266: 'There are 
certain correlative duties on the part of the employee to the com- 
pany. One of those is to use ordinary care to avoid injuries to 
himself; for the company is under no greater obligation to care 
for his safety than he is himself, and he must inform himself, so 
far as he reasonably can, respecting the dangers as well as the 
duties incident to the service. And, in general, any negligence 
of an employee amounting to the want of ordinary care, which is 
the proximate cause of the injury, will defeat an action against 
the company.' " 

Under the facts and circumstances of this case, and in the light 
of the authorities cited, we are of opinion that the servants of the 
defendant company were not negligent in failing to keep a con- 
stant lookout in anticipation that the deceased would be guilty of 
the reckless act which alone cost him his life. It may be added 
that, if those in charge of the switching train had been under obli- 
gation to keep such a lookout and had discovered the deceased as 
soon as he stepped on the track, the theory that the accident 
might have been avoided is a matter of the merest conjecture and 
speculation. When the deceased left his place of safety and 
stepped on the track where he met his death, he was not more 
than 60 feet from the nearest car of the switching train that was 
backing toward him. At the rate of speed the train was moving, 
that distance would have been covered in seven seconds. The 
evidence shows that the train could not be stopped in less than 
51 feet. So that, to stop the train before it struck the deceased, 
the engineer would have had about one second in which to dis- 
cover the danger, and to determine that, contrary to the dictates 
of reason, the deceased was going to remain in his position of 
peril without making the slightest effort to protect himself. 

We are of opinion that, upon the facts disclosed by the record, 
the defendant company was guilty of no negligence, and that the 
accident occurred solely from a lack of proper attention on the 
part of the deceased. The judgment must therefore be reversed, 
the verdict set aside, and the case remanded for a new trial, not 
in conflict with the views expressed in this opinion. 



